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BEFORE THE VIRGINIA GAS AND OIL BOARD

FETITIONER: PAMELA D HESS
{SURFACE OWMER)

VIRGINIA BAR
AND OIL BOARD

RESPONDENT : CN¥ GAS COMPANY,LLC
{Permit Applicant)

L S A e . e )

RELIEF SCOUGHT: APPEAL OF DECISION BY THE ODIRECTOR | DOCKET N
OF THE DIVISIQN OF GAS RND OIL ] VGOB-14-
DATED May 2, 2014, FOLLOWING ] B&ELT-404
INFORMAL FACT FINDING CONFERENCE )
220
REPORT OF THE BOZRD
FINDIKGS AND ORDER
l
0 Hearing Date and FPlace: Thie matrer came on for final

hearing before the Virginia Gas and 0il Beoard theresafter "Becapd®”) at
©:00 a.m. on June 17, 22814 at the Russell County Conference |[Center,
Lebanon, Virginia

=h Appearances: Gerald Gray (Counsel for Petitioner)| Pamela
D. Hess and Leonard Hess, (surface owners}; Mark Swartz, Esq. appeared
for the Respondent, CNX Gas dCompany, LLC; aand HMatt Gooch{ Bsg.,
Agsistant Attorney General, was present to adviss the Beard. i

B. Jurisdicticn and Notice: Pursuant tc Va. Code SE 45.:1-
361.1 et geg., the Board findes that it has jurisdiction ctyer the
subject mattier. The Board also finds thar the noticesc given herein
satisfy all statutory reguirements, Board rule requirements gand the
minimum standards of Jue process. Afver hearing argumengts and
considering the Directors decision and evidence presented, upor motion
and vpte, the Board denied Petitioner’s application on appeal, |relying
en Va. Code §§ 45.1-361.1, 45.1-381.2%, 45.1-361.35 and 45.1-36136.

g, Relief Beguested: Petitionar, Pamela Hess (surface  owner),
appealed the Director’s decision in IFFH 220 reguesting:

i Pamela Hess objected to CNX Gas Company, LLC nd any
contractors working for CNX Gas Company, LLC to come con the
property because the location of the well woul be an
unreasonable infringement on the purface cwner’'s use of the
property as real property owned by Pamela D. Hess.
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S. The only statutory objections t¢ permit applications
available to surface owners are set ogut at § 25.1-361.35. (B)
Cbjections to permits; hearing.

1. The operaticons plan for soll erosion and sediment
coentrel is not adegquate or not effective;

2, Measures in additicn to the reguirement for a well's
water-protection string are necessary to protect fresh
water-bearing strata;

4., Logation of the coalbed methane well or coalbed methane well
pipeline will unreasonably infringe on thea surface owner's use of
the suxface, provided thar a reasonable alternative gsite is
availakble within the unit, and granting the objection wllllﬁot
materially impair any rvight conrained in an agreement, wvalid at
the time of the objection, between the surface owner and the
operator or their predecessorE or SucCesSsers in interest; ﬂmd

T Relief: The Petitioner's regquested relief i* this
cause is hereby denied:

2. The Board found that vhe Petiticners had failed to present
sufficient evidence to prove their case. |

b, The Bocard found that the Petitioner had been appropriacely
provided noLice and the opportunity to appear and appeal to
the permit application for this permit application 19080,

c. The Hoard fcund that the Respondent was a surface owner
ouly. Petiticner did not present any evidence tc reflute the

opinicn. ‘
T Conclusicn: The decision of the Directer of the Division of

Gas and 0il dated May 2, 2014 in IFFH 220, and attached hereto i
hereby affirmed, and the appeal of Pamela Hess is denied. The Director

of the Division of Gas and 0il is directed tg issue the well permit for
Application $19060 Coalbed Methane Gas Well with Pipeline and IT|IS SO
QORDERED.

— 2 s

a. Appeals: Appeals of this Order may be filed by an agversely
affected parties within thirty days after service of the| Order,
pursuant to the provisicns of Va. Code Ann. § 45.1-361.9 that provides
that any corder or decision of the Beard may be appealed [te the
appropriate circult court where interlocutory relief wmay lga be
sought. Any appeal shall be filed in compliance with the provigicns of
the Admiristrative Process Act (Va. Code Ann. §8 2.2-4000 et peg.land
the Rules of the Supreme Court of Virginia.

9. Effective Date: This Order shall be =ffective as| of the

date of the Board’'s decisibn on June 17, 2013.

*d
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Decision of the Direclor

In the matter before IFFH 220 under § 45.1-361.35 B {2) Measures in addition to
the requirement for a well’s water-protection string are necessary to profect fresh
walter bearing strala.

The applicant provided testimony that a minimum of four hundred and nine feet pf seven
inch casing cemented 1o the surface along with 1wo thousand and seventy threp fect of
four and one-half inch casing cemented to surface would be installed in the well to
prevent water damage.

The objecting parties testified that their spring water was in good condition jnd they
were concerned that the well and facilities would damage the quality and qupntity of
water.

In the matter before IFFH 220 under § 45.1-361.33 B (4): Location of the coalbed
methane well or coatbed methane well pipeline will unreasonably infringe on the
surface owner's use of the surface. provided thal a reasonable alternative site is
available within the unit, and granting the objection will nol materially impair any
right contained in an agreement, valid at the time of the ebjection, hetween the
surface owner and the operator or their predecessors or successors in interest.

The applicant testified that the well Z-36D was more than 750 feet from the ¢hjecting
parties. The applicant testified that only a portion of the road and pipeline crossed the
western portion ol the ubjecting party’s property. According to the Permit qulicatim
19060, the well is at a minimum 750 feet from the closct objecting party.

The objecting party lestified that she thought the well roud and pipeline shogld come
from Shack Branch.

Based on the applicant's testimoeny and the history of drifling coalbed methiyne wells
in Virginia the water protection string is adeqguate to protect water zones.

Based on testimony and presented in the applicant’s application. The applicant is
limiting surface disturbance by utilizing the western most portion of the objecting
party's properiy.

Permil Applicant apparently has rights to use Surface Owner's properly to acgess Lheir
mineral estate. If this is in dispute, it must be contested in a court of proper
jurisdiction. While it van be argued that any adverse use of properfy is an
infringement, § 45.1-361.35 only allows consideration of unreasonable infringement.

Based on testimony, it is, therefore, the decisicon of the Dirgctor to
deny Surface Owner's objections toc permit Application 1%ds¢  for
operations CBM 2-36D with pipeline. The Permit Application 19060 for
operations Z-36D with pipeline will be asgessed and issued undex
standerd Division of Cas and Qil permit procedures.
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Right of Appeal

Any party aggrieved by this decision ef the Director may appgal the
decision to the Virginia Gas and 0il Board by £iling a petition with
the Board within ten (190) days following the decimion [§45.1-38L.38).
No petition or appeal may raise any matter octher than matters rafissd by
the Direcror or which the petitisner pul in issue either by application
or by obijections, proposals or claims made and specified in writing at
the informal fact finding conference.

Signed this 2" of May, 2014

Loid Long.

Rick Cooper, Director
Virginia Division of Gas and Oil
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DONE AND EXECUTED this 7 day of August, 2014 by a majority of the Virginla Gas and Qil
Board.

|
& 5 , @ &7 (r, ‘.‘P’f : é';“ e

Chairman. Bradley C. Lambert

DCNE AND PERFORMED this 7 day of August, 2014 by Order of the Virginia Gas and Qil
Board.

& ' < |
: ,)l\_-"{ {: {:‘ (’t'l._;}{b[’t_,

Rick Cooper
Principal Executive to the
staff, Virginia Gas and Oll Beard

COMMONWEALTH OF VIRGINIA
CCOUNTY OF RUSSELL

Acknowledged on this ﬁ day of f Nt 704, perscnally before me a notary public

in and for the Commonwealth of Virginia, appeared Bradley C. Lambert, being duly sworn did
depose and say that he Is the Chairman of the Virginia Gas and Qil Board and appeared Rick

Cooper, belng duly sworn did depose and say that he is Principal Executive to the staff of the
Virginia Gas and Oii Board, that they executed the same and was authorized to do sc.

(Q\L(L‘m-ﬁfk Q,l/"l&i _}Vi N

Sarah Jessee Gilmer, Notary Public
242946 | ettty
\ £

My Commisslon expires: July 31, 2017 P
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Virginia Division of Gas and Oil DWD%[ of
P. 0. Box 159 m Ai':es lrherals
135 Highland Drive

Lebanon, VA 14266

Tclephone: (276} 415-9700

Fax: (276) 415-9671

Rick Cooper, Direcior
Division of Gas and Oil

By Decision of the Director in

Informal Fact Finding Hearing 220 (Herein "IFFH 220™)

Purela Hess
(Herein "Surlace Owner")

Vs,

UCNX (zas Company, LL.C
(Herein "Permit Applicant')

Permit Application for Gas and O] operations:
Cuoulbed hethane Operations Z-361 W/Pipeline, Application WHTH)
{Ilerein "Application”)

Background

Coalbed Methane operations Z-36D W/Pipeline, Application 19060, CNX Gas Cpmpany, LLC,
was received at the Virginia Division of Gas and Ot (DGQ) on October 05, 2011.

The evidence regarding the application and ehjections filed suppart the fact that the cwhjec:iuns WIS
rimely and appropriate under Virginia Statute.

The objections filed by Pamels Hess against the permit application # 19660 were in ELL:curdunce with
objections provided by law under § 45.1-361.35.

§ 45.1-361.35. Objections to permits; hearing.

B. The only objections to permits ¢r permit modifications thal may be raised by
surface owners are:

2. Measures in addition fo the requirement for a well's water-protegtion
string are necessary 1o protect frash water bearing strata.

4. Location of the coalbed methane well or coalbed methane well pJpelme will
unreasonably infringe cn the surface owner's use of the surface, pfovided that a
reasonable aitemative site is available within the unit, and granting the objection
will not materially impair any right contained in an agreemant, valid at the time af
the objection, between the surface owner and the operator or their predecessors
Ofr SuUCCessors in interest.
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The Surface Owner's' objections were deemed acceptable under § 45.1-361.35

Ilearing Date and Place i

IFFH 220 was convened on Friday February 21, 2014, 1:00 PM in the Russell Cmmir}' Governmen
Center, Highland Drive, Lebanon Virginia. All parties with standing to object to Permit Application
15640 were notified of the time and place by Uniled States Dostal Sevvics, certificd magl, retuern
receipl requested. |

Appearances;

For the Objecting Party: Mr. Gerald Gray, Counsel, Pamela Hess and Leoﬁur{l E. Hess,
representing the applicant.

Far CNX Gas Company LLC: Mr. Mark Swartz, Counsel, Mary Betl: M%Glﬂlhlin, Beverly
Webh and Ed Fanning, representing the applicant.

Findings of Fact:

|
[. In accordance with § 45.1-361.35.H, notice of IFFH 220 was given 1o the Permit Applicant and
10 every persen with standing to object as prescribed by §45.1-361.30,

o

operations Application # 19960, Coalbed Methane Z-36D with pipeline, as such, have

Pamela Hess was notified as a surface owner of properties to be affected b;L the proposed
standing 0 object 1o the proposed operations.

3. IFFH 220 was convened at ihe time and place indicated in the notice.

Controlling Law and Regulation

1. Section 45.1-361.30.A (1) of the Virginia Gas and Oil Act requires that permil applicants
notily all surface owners, coal owners, and mineral owners on races to be drilled.

!d

Section 45.1-361.30.A (3} of the Virginia Gas and Oil Act requires that pern*&t applicants
natify all surface owners on tracts where the surface will be disturbed.

3. Section 45.1-361.30(D) of the Virginia Gas and Oil Act gives standing to (‘rhleCI 16 prermit
applications 1¢ all parties receiving required notice. !

|
4. Section 45.1-365.351B) of the Virginia Gas and Ol Act details objections that miay be liled by
surface owners. '

3, Section 45.1-361.35(H) of the Virginia Gas and Oil Act requires the Director 10 schedule an
informal fact finding hearing concerning objections, and provide notice of the hearing 1o al
parties with standing to ohject to the permit.

6. Secuion 45.1-361.35(]) of the Virginia Gas and Oil Act requires the Director fo issue a decision
regarding the objection if the parties to the hearing fail to reach an agreement,

[
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Informal Fact Finding hearings are proceedings conducted under guidelines of the Administrative
Process Act, the hearing can recess at any time if the involved parties mutually agree that they would
like o negotiatc off the record, This opportunity was not offered due to the fact lel no ohjecting
party’s were present.

L TESTIMONY BY THE APPLICANT

*Mr. Mark Swartz presented in testimony that the well Z-361) was not on the Pamela Hess propeny.

*Mr. Swartz stated that the well Z-36D was maore than 750 feel from the Hess prl’jpci’[_\,

“The applicant stated that a portion of the road and pipeline was on the objecting partv 5 property.

*Mr. Swaniz stated and provided exhibits showing that the road and pipeline was lchcdu,d on the most
weslern portion of the Hess property to lessen surface disturbance.,

*The apphicant provided documents and presented testimony that a minimum of 490° of 7 inch casing
and a minimum of 2,073 feet of 4 Va-inch steed casing would be set in the well antd that both casings
would be cemented o surface to prevent any water damage. .

“Mr. Swanz provided exhibits and testimony that the surface was extremely steep from wells located
north of the Z-36D wellsiwe (Shack Branch).

*Mr. Swartz presented in testimony that the wells were strategically place 1o degas the Buchanan #1
mine for mine safety.

IL. TESTIMONY BY THE SURFACE OWNER

“Pumela Hess provided testimony that no CNX personnel had contacted her about the application.

*Mrs. Hess stated that over the years CNX contractors were on her property but did nol talk to her or

*Mr. Hess and stated al 4 minimum they should contact them.

*Mrs. Hess and Mr. Hess provided testimony that CNX should come Lo the wells from Shack Branch
1o get 1o this well.
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Dgeision of the Directlor

In the matter bhefore 1FFH 220 under § 45.1-361.35 I3 (2) Measures in addition to the
requirement for a well’s water-protection string are necessary Lo protect I'ruh water bearing
strata,

The applicant provided testimony that a minimum of four husdred and nine feet of seven inch casing
cemented to the surface along with two thousand and seventy three feet of four|and one-hall inch
casing cemented 10 surface would be installed in the well o prevent water damage.

The chjecting parties testified that their spring water was in good condition and they were concerned
that the well and fucilities would damage the guality and guantity of water.

In the matter hefore IFFH 220 under § 45.1-361.35 B (4): Location of the coalbed methane well
or coalbed methane well pipeline will unreasonably infringe on the surface vwaer's use of the
surface, provided that a reasonahie alternative site is available within the unit, and granting the
objection will nod materially impair any right centained in an agreement, valid at the time of
the abjection, between the surface owner and the operator or their pledt'u:wm“-. Or SUCCessors
in interest.

The applicant testified that the well Z-36D was more than 730 [eet from the objecting parties. The
applicant testified that only a portion of the road and pipeline crossed the western portion of the
objecting party’s property. According to the Permit Application 19060, the well is at a minimum 750
feet [rom the cluset objecting party.

The objecting party testified 1hat she thought the well road and pipeline should ‘come from Shack
Branch.

Based on the applicant’s testimony and the history ol drilling coalbed melh.mq wells in YVirginia
the water protection string is adeguate o protect waler zones,

|
Based on testimony and presented in the applicant's application. The applicant is limiting
surface disturbance by utilizing the western most portion of the ohjecting party’s property.

Permit Applicant apparently has rights to use Surface Owner's property 10 access their mineral estate.
If this is in dispute, it must e contested in a court of proper jurisdiction. While it can be argued
that any adverse use of property is an infringement, § 43.1-361.35 only allows consideration of
unreasonable infringement.

Basad on testimony, it is, therefore, the decision of the Director to deny Surlace Owner's objections to
permit Application 19060 for operations CBM Z-36D with pipeling. The Permit Application 19060
for operations Z-36D with pipeline will be aysessed and issued under standard Dmalon of Gas and Qil
permil procedures.
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Right of Appeal

Any party aggrieved by this decision of the Director may appeal the decision to the Virginia Gas and
Oil Doard by Bling a petition with the Board witkin ten (10) days fullowing the decision (§45, -
361.36). No petition or appeal may raise any maltter other than matters raised by the Director or which
the petitioner pul in issue either by application or by objections, proposals or claims made and
specitied in writing at the informal fact finding conference.

Signed this 2™ of May, 2014

£ é )
R:_.ufru /C-t.s-pm__,;

Rick Cooper, Directar
Virginia Division of Gas and Oil
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